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	Expert:
	Demetriou Corina

	Title:
	Report of the Anti-discrimination Authority regarding racist behaviour by health practitioners towards patients of foreign origin.

	Country:
	Cyprus

	Context
	

	Issue at stake:
	The Equality Body finds the disputed allegations of complaints for orally made racist comments and for discriminatory behaviour by health practitioners as not proven.

	Ground of discrimination:
	Race/ethnic origin

	Source:
	Decision of the Anti-discrimination Authority of the Equality Body, Ref. ΑΚR   60/2009, ΑΚR 110/2009, ΑΚΡ   32/2011, dated 21.09.2012.

	Field:  
	Access to health 

	Legislative provisions:
	The Combating of Racial and other forms of Discrimination Law N. 42(I)/2004; Doctors Law, Law on Safeguarding and Protecting the Rights of Patients N. 1(I)/2005; Public Service Law.


Content 

Case:   The report focuses on three complaints received over the past three years as regards racist behaviour by staff members in public hospitals. The complaints were submitted in April 2009, in August 2009 and in March 2011. 

In the first case, a Lebanese who had acquired Cypriot nationality complained to the hospital staff who was allegedly deliberately denying him treatment while he was in pain, upon which the staff informed him that he was obliged to speak Greek. An exchange between the complainant and another patient and his visitor led to the complainant saying that with such behaviour towards foreigners, Cypriots should not wonder why Turkey invaded. According to the complainant, this comment led to the doctors refusing to examine him in the next few days, whilst a doctor told him that the hospital is only for Cypriot and that he should learn Greek before he comes back for any treatment. When interviewed by the press, the doctors referred to the complainant as an “Arab” who should be grateful for the rights granted to him and who instead complained all the time and therefore they (the doctors) decided not to speak to him in English.

The second complaint was submitted by an Iraqui recognized refugee who visited the emergency unit of the Nicosia General Hospital following an industrial accident. Because he was unable, due to extreme pain, to take the positions required by medical staff in order to be x-rayed, the doctor refused to assist him and spoke to him only in Greek. He further told him (in English) that in Cypriot hospitals the only language spoken is Greek and if he does not like it he can go elsewhere. The complainant was finally transferred by a friend to a private hospital in order to undergo treatment.

The third complaint was submitted by the Chinese spouse of a Cypriot who claimed that the doctor on duty by-passed the queue in order to delay examining her and subsequently refused to examine her or even refer her to laboratory tests without an interpreter present. According to the complainant, the doctor asked inappropriate questions regarding the couple’s marriage and asked the husband to leave the room. Finally, the doctor allegedly diagnosed the complainant with a psychological problem without justifying this in any way.

In the investigation that followed, the hospital staff denied these allegations and claimed instead that it was the patients’ behaviour that was inappropriate and provocative. The doctor who by-passed the queue admitted doing so but claimed it was done by mistake, adding that the complainant ought to have pointed this out at the spot. The responses as regards the language issue were vague.

Decision of the Equality Body: The report sets out the legislative network regarding racial discrimination (but omits reference to the law transposing Directive 43/2000) and additionally invokes:

· The Doctors Law which requires doctors to treat all patients with equal care and efficiency irrespective of one’s economic or social position and irrespective of any personal feelings.

· The Law on Safeguarding and Protecting the Rights of Patients N. 1(I)/2005 which secures the following rights: the right to medical care within a reasonable time; the right to dignified treatment, to respect of cultural values and to equality and non-discrimination; the right to be informed of the rights of patients; and the right to file complaints.

· The Public Service Law which requires public servants to act impartially and fairly and based on objective criteria and to be polite, civil and honest.

The Equality Body concluded as follows:

· The allegations of the complainants have not been proven although the possibility that such allegations are well founded cannot be excluded. 

· It is convinced that the vast majority of doctors and nurses are exercising their duties impartially without distinguishing between categories of patients, but there are exceptions. 

· The scope of the reasons and actions covered by the expression of stereotypes, xenophobia and racism is wider than that of racist crime, which carries penalties, and that oral exchange may be motivated by prejudices and xenophobic perceptions which are often understood only by the person subjected to discrimination. 

· The unjustified delays in receiving medical treatment and the inadequate response of the hospital staff invoked in these complaints may possibly be faced by other patients irrespective of ethnic origin or language, without excluding that certain categories of patients may face further difficulties due to ethnicity, race, community or language.

· It is extremely difficult to prove allegations of racist behaviour during oral exchanges. Because of this, health authorities should record incidents, whether verified or not, so as to assist with the identification and monitoring of patterns of behaviour by hospital staff. For the same reason, health authorities should place special emphasis on prevention and convey the message that discriminatory treatment of patients will not be tolerated by the Ministry.

Short analysis:  A number of problems emerge with the conclusions of the Equality Body. 
First, the position that the patients’ allegations were not proven is problematic. In the case of the first complainant, the doctor had repeated more or less the same statements when speaking to the press. In the second case, the fact that a refugee (most probably a manual labourer, judging by the fact that he was injured in an industrial accident) opted to be transferred to a private fee-paying hospital must surely prove that the treatment at the public hospital (which is free) was, at least, not optimum. In the third case, the doctor had admitted by-passing the queue. Although the Equality Body is not obliged to follow the rule of reversing the burden of proof, it is clear that all three complainants established a prima facie case. Directive 43/2000 does not impose reversal of the burden of proof where the competent body has the power to carry out its own investigations (article 8(5) of the Directive). However in this case the Equality Body did not exhaust its duty to investigate the facts: it did not examine any witness nor did it do its own fact finding; it merely sent letters to the hospital authorities and when the latter denied the allegations of the complainants, the Equality Body decided that the allegations were not proven. Although the mandate of the Equality Body entitles it to hold hearings, summon and examine witnesses and generally follow the procedure followed in the judicial process (article 45 of Law 42(I)/2004). It is clear that in this case no hearings were held; indeed the only action taken by the Equality Body was to send letters to the health/hospital authorities. An examination of the medical files of the patients would, at least, show whether the patients told the truth about not having received medical treatment. The report does not make clear whether these files were examined and whether the patients’ allegations on this point were confirmed. 
Secondly, the conviction that the vast majority of doctors do not discriminate is not premised upon any scientific basis. Given that the Equality Body does not express the same conviction as regards the honesty of the complainants, one cannot avoid the inference of a subjective treatment. 

Thirdly, the comparison between racist crime (which carries penalties) and ‘expressions of stereotypes, xenophobia and racism’ (which do not carry penalties?) being understood only by the recipient, suggests an ignorance of the law transposing Directive 43/2000 (which is nowhere mentioned in the report, nor are any of its provisions).

Fourthly, the comparison between the treatment afforded to Cypriots and to foreigners sounds particularly out of place, when the main problem alleged by all three complainants was that of the staff refusing to speak any language other than Greek.

Fifthly, the statement that the Ministry of Health should convey the message that discrimination will not be tolerated (by the Ministry) suggests that the Equality Body does not see any role for itself in this process, placing the burden of enforcing the law entirely on the Ministry.

 Internet link source and additional information: 
http://www.no-discrimination.ombudsman.gov.cy/ektheseis-akr
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